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BEFORE: DAVID W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anmended (33
U.S.C. 8901, et seq.), herein referred to as the "Act." The
heari ng was held on April 18, 2000 in Portland, Mine, at which
time all parties were given the opportunity to present evidence
and oral argunments. The follow ng references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Adm nistrative Law Judge, CX for a Claimant's
exhibit, and EX for an Enployer's exhibit. This decision is
bei ng rendered after having given full consideration to the
entire record.






Post - heari ng evidence has been adnmtted as:

Exhi bi t
Dat e
CX 19A

CX 20

CX 21

ALJ EX 6

CX 22

CX 23

EX 11

CX 24

EX 12

CX 25

The

ltem

Attorney Case’'s letter
filing the

May 20, 2000 Deposition

Testi mony of Peter Duchesneau
Attorney Case’'s letter
requesting a short extension
of time for the parties to

submt their post-hearing briefs

This Court’s ORDER granting
such request

Claimant’s bri ef

Deci si on and Order Awarding
Benefits issued by District
Chi ef Judge Robert D. Kapl an on
April 6, 1999 in Maurice A. Polk
v. Bath Iron Wrks Corporation,
1998- LHC- 0197, OWCP No. 1-123201

Enpl oyer’ s bri ef

Attorney Case’s fee petition

Enpl oyer’ s conmments thereon

Attorney Case’s response thereto

record was closed on August 16, 2000 as

docunments were fil ed.

Sti pul ati ons and |ssues

The parties stipulate, and | find:
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Filing

06/ 21/ 00

06/ 2
1/ 00

07/ 17/ 00

07/ 17/ 00

08/ 04/ 00

08/ 04/ 00

08/ 04/ 00

08/ 0
4/ 00

08/ 09/ 00

08/ 16/ 00

no further



1. The Act applies to this proceeding.

2. Claimant and the Enployer were in an enpl oyee-enpl oyer
relati onship at the relevant tines.

3. On April 10, 1996, Claimnt suffered an injury in the
course and scope of his maritime enploynment.

4. Claimnt gave the Enployer notice of the injury in a
timely manner.

5. The claimfor conpensation is dated June 5, 1996 and the
Enmpl oyer' s notices of controversion are dated April 11, 1996 and
Novenmber 13, 1997.

6. The parties attended an informal conference on July 22,
1999.

7. The applicable average weekly wage is $746. 87.

8. The Enployer voluntarily and wi thout an award has paid
tenporary total and partial conpensation from April 10, 1996
t hrough the present for various tinme periods and at various
rates.

The unresol ved issues in this proceeding are:

1. Mhether Claimant's all eged psychol ogi cal problens are
causally related to his work-related injury and his maritine
enpl oynment .

2. |If so, the nature and extent of Claimant's disability.

3. \Vhether the Enployer has established the availability
of suitable alternate enploynent for Claimnt at the Enployer's
shi pyar d.

Summary of the Evidence

Scott D. Canpbell ("Claimant" herein), forty-three (43)

years of age, began working on February 10, 1980 as an outside

machi ni st at the Bath, Mine shipyard of the Bath Iron Works
Corporation ("Enployer"), a maritine facility adjacent to the
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navi gabl e waters of the Kennebec River where the Enployer
buil ds, repairs and overhauls vessels. As an outside nmachini st
Cl ai mant was responsible for setting up, installing and testing
the operating systenms on the vessel and, in the performance of
his assigned duties, he was involved, inter alia, in testing
swi tches, governors, machinery and other conponents, all of
whi ch tasks included going out on the vessel's so-called "sea
trials" to test the integrity of the systems and conponents of
t he vessel. He also helped in the training of U S. Navy
personnel in the operation of the various systens. He has
wor ked all over the vessels and he daily had to carry his
equi prent, material and supplies to his work site, Clainmnt
remar king that he often worked in tight and confined spaces.
The ships are nulti-level structures and he had to clinmb up/down
several l|evels of |adders/stairs to gain access to his work
site. (TR 26-29; CX 14)

On April 10, 1996 Cl ai mant was working on the hull of the
460 Boat and, as it had snowed during the night and as he was
| eaving the platform he slipped and fell three (3) to four (4)
feet to the landing below him Caimnt falling "on (his)
bottom " (CX 18 at 242) He experienced the onset of
"excruciating pain" and an anbul ance took himto the M d-Coast
Hospital Energency Room where x-rays showed a conpression
fracture of the twelfth cervical and first |unmbar disc. Dr .
Sandi ck prescribed Toradol, Denerol and Vistoril, and she told
Claimant to follow up with Dr. Van Arden or Dr. Trick and kept
Cl ai mant out of work for three weeks. (CX 8; TR 30-32)

On April 17, 1996 Claimant went to see Dr. Mats Agren, an
ort hopedi ¢ physi ci an, and the doctor, after the usual social and
enpl oyment history, his review of diagnostic tests and the
physi cal exam nation, ordered a bone scan because of the
continuing lunmbar pain. (CX 1 at 1-4) The April 23, 1996 Bone
Scan at the Maine Medical Center confirmed the conpression
fracture at T-12 and the doctor recommended additiona
evaluation. (CX 1 at 5) As of May 9, 1996 the doctor rel eased
Claimant to return to work with restrictions on light duty for
at least three or four months. (CX 1 at 7)

Cl ai mant returned to work on May 25, 1996 at his regul ar job
and his imedi ate supervisor told himto go ahead and perform
his assigned duties but to stay wthin his restrictions.
Claimant's | unbar pain continued and his "very physical"” work
increased his pain syndrone. Moreover, the |unmbar pain caused

-5-



himto | ose sleep, resulting in enotional and financial problens
as he was unable to volunteer for the overtinme that he fornerly
wor ked as a nenber of the operating crew. He had to ask his co-
wor kers for assistance with heavier itens he had to lift and
carry, thereby aggravating his depression. He experiences daily
back pain and just about any activity exacerbates his | unbar
di sc pain syndrone. Prol onged standing, sitting and wal king
aggravate his chronic pain and he has been treated and eval uat ed
by a nunber of physicians. (TR 35-37)

Dr. Dougl as Pavl ak, who has seen Cl ai mant between Cctober
27, 1997 and March 22, 2000 (CX 10) and who is a specialist in
physi cal nmedicine and rehabilitation, reconmmended "a repeat
t horacol unbar spine series" to evaluate Claimnt's continued
| umbar pain (CX 10 at 89), the doctor remarking that the pain
could be "due to the heavy nature of his work." (1d.) Dr .
Pavl ak continued the work restrictions. (CX 10 at 90) As of
Decenmber 4, 1997 the doctor prescribed a program of
f1 exi on/ extensi on exercises. (CX 10 at 92)

As of January 21, 1998 Dr. Pavlak sent the following letter
to Dr. Todd A. Tritch (CX 10 at 93):

| saw Scott in follow up today. He had been doing quite well
but did have a recent exacerbation of pain due to working in an
awkward position for an extended period of time at BIW at
hol i day shutdown. He recovered fromthis, however, he is being
a little bit nore careful with his back. He generally has
tolerable pain and is careful with what he does.

Physi cal exam nation was not repeated in detail.

I n conclusion, Scott continues to be synptomatic but managi ng
well. It is likely that he will continue to have intermttent
epi sodes fromtinme to tinme, but hopefully he is [ earning how to
mnimze his risks by appropriate body bionmechanics and not
putting himinto high risk positions.

He is doing well at this point in tinme, so | do not really see
a need to see himback until about five or six nmonths from now.
If he is doing well, I will just see himon an annual or sem -
annual basi s as needed.

As of March 5, 1998 Dr. Pavl ak sent the following letter to
Linford J. Stillson, D.O (CX 10 at 94-95):
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| saw Scott Canpbell in followup today. | have been foll ow ng
him sonmewhat intermttently for recurrent back pain post
conpression fracture.

Scott cones in today somewhat earlier than his anticipated visit
because he has been having some recurrent pain. This has not
been severe enough to take him out of work, but he has grow ng
concerns about the fact that he does not feel his work place is
assigning him job duties that are appropriate to the
restrictions | have given him He states that he has been put
in positions where he has to go in the bilge of the ships and do
jobs that require perhaps no nore than 20 to 30 m nutes, but

that during this tinme he is continuously bent over. He states
if he does a ot of this throughout the day that his back wll
bother him quite a bit and he wll have difficulty doing

anything by the time he gets home. He sinply thinks that there
is other work that would be better for himto do, and he does
not understand why he is being given this work. He does agree
that all of our docunentation we provided him with seens to
support the notion that he should be assigned to nore
appropriate spots, but he sinply is concerned about this and is
wonderi ng what he shoul d do.

Physi cal exam nation was not repeated in detail.

I n concl usion, Scott continues to have recurrent |ow back pain.
OQbvi ously, this waxes and wanes, but it seens to be worsening
|ately sinply because of the type of work he is being assigned
to. | offered to firmup his restrictions sonewhat and to al |l ow
hi m only m ni mal bending and tw sting which would be only nine
m nutes of the hour according to the workman' conpensation
gui del i nes, but he would rather not go this route. I think at
that point therefore the only option he has is a | egal one and
he should consult his attorney to perhaps wite a letter to his
supervi sor suggesting to himthat they should pay nore attention
to his restrictions. | would be happy to assist in any way. |
did state for the record for Scott's benefit that it is clear
that ny restriction of 21 m nutes out of the hour of bending and
tw sting does not nean continuous bending, since this would
clearly be detrinental to him He really should be in a
positi on where he can nove about nore freely and bend and tw st
intermttently rather than on a continuous basis. | agree that
to put himin a position |ike he has been will only be asking
for trouble in the long run and for nore absenteei smdue to the
recurrent back pain.



| otherwi se | ook forward to seeing Scott back for his routine
follow-up visit in the summer, according to Dr. Stillson.

As of March 20, 1998 Dr. Pavlak sent the following letter
to Dr. Stillson (CX 10 at 96-97):

| saw Scott today in followup. Unfortunately since | |ast saw
him he comes back today conpl aining of increased pain. | had
a very long and detailed discussion with Scott today about
t hi ngs that he never told ne about in the past. He apparently
has had a lot of difficulty with his back and really was trying
to mnimze his synptons. Apparently he has had difficulty
sl eeping for many, nmany nonths if not since the tinme of the
injury itself. He also states that he has difficulty doing even
the lighter alternative duty jobs that they have had hi m doi ng.
He states that whenever he is on his feet for a |ong period of
time and doing a |l ot of bending and twisting that he gets a | ot
of disconfort, even if he does not do a |ot of heavy weight
lifting. Apparently he had been mnimzing his synptons to ne
when in fact he has actually been experiencing a | ot nore pain
t han he had been suggesting to ne. He states that it is at the
poi nt where he is very stressed at honme and has even had to go
to counseling with his wife because of how nmuch work takes out
of himin ternms of his pain and sheer |evel of exhaustion
because of |ack of sl eep.

Physi cal exam nation was not repeated in detail.

I n conclusion, Scott continues to by synptomatic. Unfortunately
it appears as if he has really been holding back for a |ong
period of time both to his physicians and to his work place
about how much his back is really bothering him | explainedto
him that it is inportant that he make it <clear to his
supervi sors when his back is bothering him He did ask ne to be
a little bit nmore specific on his work restrictions, and so |
did give himnore restrictive weight restrictions as well as the
amount of bending and twisting at the waist that he should do.

After reviewing thisindetail, | sinply explained to Scott that
he should stick up for hinmself at work if there is an issue
bet ween his enployer and him | try to be as objective as
possible in outlining what | think are reasonable and
appropriate restrictions, and Scott will try to adhere to this.
He also will be careful at home, since I think it as inportant

that he adhere to restrictions at honme as it is at work,
according to the doctor.



Dr. Pavlak sent the following | etter on June 3, 1998 to Dr.
Stillson (CX 10 at 99):

| saw Scott in follow up today. He generally feels about the
sane. He doesn't feel any better or any worse, but he does feel

i ke he has to stay on his current restrictions. He still has
fairly significant pain by the end of the week and he doesn't
see this as going away. He states he can still function at his
current job which has been changed somewhat but he is sonewhat
concerned about the long run. He did stop taking his
nortriptyline because it did help himsleep but he didn't seem
to have a decrease in his pain and he didn't |like the way it

made him feel.
Physi cal exam nation was not repeated in detail.

I n conclusion, Scott continues to be synptomatic. After a very
| engt hy discussion about chronic pain and various issues, |
suggested two things. The first was a trial of Paxil 10 to 20
nmg p.o. g.d. to which Scott was in agreenment. | also discussed
the possibility of referral to our chronic pain psychologists in
t he Behavi oral Medicine Interventions division of our practice.
The folks at Behavioral Medicine Interventions have been
extrenely hel pful because of their expertise in chronic pain
managenent from a behavi oral perspective with patients such as
Scott and | told himthat his m ght benefit himas well. He
woul d give it some consideration but did not want to commt to
an appointnment at this point in tine.

| will see him back at the end of the summer unl ess he has any
problenms in the interim | continued his current work
restrictions and he will let us know how he does on the Paxil

| f he has any side effects, he did agree to try some other SRIs
which | would prescribe over the phone in the interim

As of June 25, 1998 Dr. Pavl ak sent the following letter to
Dr. Stillson (CX 10 at 103-104):

| saw Scott in follow up today. He came in in sonewhat of a
crisis state. He has been very concerned about increasing dizzy
spells, fatigue, and a feeling of exhaustion that he has been
experiencing lately since | last saw him He actually saw Dr.
Callis in your office last week before starting Paxil as |
prescri bed because these conpl aints were ongoi ng even before he
started the nedication. She thought that he m ght have al ready
been on the nedication and thought that this m ght have been
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contributing, and so she switched himto amtriptyline. Hi s
conpl ai nts have not changed, but he is very concerned that he is
at the point where he mght fall off a |adder at work and he
doesn't feel safe at work. He doesn't feel that his back pain
is any worse, but he does still have difficulty sleeping al
night long as a result. He tosses and turns and he feels very
exhausted at the end of a day's work even though he is on |ight
duty restriction.

Physi cal exam nation today reveal ed normal range of notion of
t he thoracol unmbar spine. Deep tendon reflexes were 2+/4 and
symmetrical and there was no clonus. Mot or testing reveal ed
conpletely normal strength in the |lower extremties. Tandem
gait was conpletely nornmal.

In conclusion. Scott presents today with abrupt worsening of
nore system ¢ conpl ai nts of fatigue and neurol ogi ¢ conpl ai nts of
di zzi ness and headache. While | explained to himthat it is
certainly quite possible that long term sl eep deprivation and
secondary depression as well as the stress that he may feel at
wor k because of these synptonms night be leading to all of this,
| certainly cannot rule out the possibly of nonrelated
neurol ogic disease such as denyelinating disease, acoustic
neuromm, etec. Because of this, | did contact your office and
talk with Dr. Callis. She agreed that neurologic referral would
be reasonable at this point in time and this was arranged with
Dr. Bernard Vigna in Bath, with whom | discussed the case. |

still think it is quite possible that all the synptons may be
related to Scott's back pain and his sleep deprivation and
depr essi on. | also ordered a chronic pain psychol ogical
eval uati on at Behavi oral Medicine Interventions in our officeto
do a depression scale analysis and full intake to determne if,
in fact, Scott is having somatic conplaints referable to his
back injury. | still think it would be inportant, however, to
make certain that there is no other neurologic diagnosis
ongoi ng, and hence referral to Dr. Vigna. |If, for any reason,

sonet hi ng neurologic is found, then Scott knows that we have to
pursue this as appropriate. An MRl scan may wind up having to
be ordered as well.

In the interim | did take himout of work on a tenporary basis
pendi ng hi s neurol ogi c eval uati on and eval uati on for depression.
| suggested that he continue on his amtriptyline at 25 ng p. o.
g.d. for the next week, increasing to 50 nmy p.o. q.d.
thereafter. Certainly, since he is not going to be on the job,
he doesn't have to worry about falling off a |adder injuring
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himself. | will see himback as soon as Dr. Vigna's workup is
conpl ete, and hopefully we can get Scott back on track and back
to work effectively and safely.

Dr. Pavl ak continued to see Clai nant as needed to eval uate
and treat his nmultiple nmedical problems (see, e.g., CX 10 at
106-114) and the doctor sent the following |etter on January 29
1999 to the Enpl oyer's workers' conpensation adjuster (CX 10 at
115):

Thank you for your letter dated January 12, 1999, regarding
Scott Canpbell. I have taken this opportunity to review his
chart and your job description. It would appear that the job
description for a parking lot attendant two to three hours per
day five days per week appears within M. Canpbell's physica

restrictions. However, as you know, | have had M. Canpbell in
an out-of-work status primarily because of his difficulty
sleeping and inability to tolerate certain nmedications. | have

tried to treat himfor his pain and associated m | d depression.
While | do feel that he is physically capabl e of doing this job,
| don't know whether he is enotionally capable of it at this

point. As you probably can tell from my nost recent notes, |
have been trying to encourage Scott in every way to | ook at re-
enpl oynent and to get hinself back on the job, but | certainly
cannot force him to do sonething against his wll. | woul d
suggest that you contact himwth an offer for this job. | am
confortabl e saying wi thout discussing with himthat | think that
it is within his physical capabilities such that it will not

worsen any intrinsic spine di sease that he has. However, he has
been reticent to return to work because he is not sleeping and
he does feel that this is upsetting his ability to tolerate pain
and general activities. It could well be that he feels this way
at the current tinme as well, according to the doctor.

As of March 9, 1999 Dr. Pavl ak sent the following letter to
Dr. Stillson (CX 10 at 116-117):

| saw Scott in followup today. Unfortunately, he had side
effects from Zoloft and could not tolerate this. He generally
has been feeling about the same with sonme disturbed sleep
patterns and recurrent chronic back pain. He actually is still
interested in trying yet one nore nmedication if | think it wll

help him He is also still interested in seeing M. Brainerd
for a therapeutic exercise program but, again, he is not
certain if Wrkers' Conpensation will cover this. He apparently
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did go see Dr. Pier for a second opinion in Portland and it is
not clear what the results of this will be. | also did discuss
with Scott a letter 1 received from B.1.W offering the
potential for a part-time parking | ot attendant job. | told him
that | thought that this was within his physical restrictions,
but it really depended on whether or not he felt that he could
function at that level. He did not feel that he could work 40
hours a week in his old departnment given his sleep disturbance
and m | d depression and chronic pain, but he did feel willingto
try the 10 to 15 hour per week parking | ot attendant position if
it would be offered to him

Physi cal exam nation was not repeated in detail.

In conclusion, Scott is more or less the same and still has
trouble tolerating nedications. The only thing |I can think of
trying at this point in time would be one last SRI in the form
of Celexa 20 ng p.o. gq.d. for two weeks, to be increased to 20
ng p.o. q.d. thereafter. Hopefully this will help himwth his
sl eep disturbance and m | d depression and his chronic pain and
will improve his function. | also still think strongly that he
woul d benefit from a therapeutic aerobic exercise program and
conditioning program as offered by M. Brainerd in our
t herapeutic division, but the word remains out on this as to
whet her or not it will be covered by Workers' Conpensation

From a work standpoint, it does appear that Scott is at |east

willing to try the part-tinme position offered, and so | wll

inform Bath Iron Works of this. For my part, | will see him
back in two nonths' tinme for a clinical follow up, according to
t he doctor.

Wth reference to that job as a parking | ot attendant at the
shi pyard, Dr. Pavl ak sent the following |letter on March 9, 1999
to the Enployer (CX 10 at 118):

This is in followup to nmy previous dictation of January 29,
1999. | had the opportunity to see Scott Canpbell today for a
followup visit, and he told nme on that visit that he woul d be
willing to try the parking lot attendant job if it is as
described for two to three hours per day, five days per week.
If it were offered to himhe states that he would be willing to
try this, and so | assunme that this neans that he feels that he
is capable of doing this. This is sinmply information that | did
not have available to me when | last dictated that letter. He
woul d be cleared fromny standpoint to do this type of work
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As of March 12, 1999 Dr. Pavlak sent the following letter
to Claimant's attorney (CX 10 at 119):

Thank you for your letter dated February 23, 1999, regarding
Scott Canmpbell. After review of his chart and your letter, |et
me answer your questions as follows:

1. Wth regard to whether or not Scott has reached the

poi nt of maxi mum nedi cal inprovenment, | think that he
has. By this |I agree that he is at a point after
whi ch further significant inprovement in his nedical
condition is not Ilikely to be achieved. I am
specifically referring to his diagnosis of him
conpression fracture of TI12. | need to point out,

al so, that M. Canpbell currently is experiencing sone
degree of m | d depression and sl eep deprivation due to
his pain, but that this condition is nore likely to
have sone i nprovenent with nmedicati on use and passage

of tine. His conpression fracture, however, |ikely
wi |l not change that nuch.

2. Wth regard to nmy assessnent of permanency, | think
that M. Canpbell does have a permanent nedical

condition for which there is no specific cure. He is
al nost certain to have recurrent varying degrees of
chronic recurrent |ow back pain as a result of his
conpression fracture.

3. Wth regard to my diagnosis, M. Canmpbell has
recurrent back pain post conpression fracture of T12
which was directly related to the traumatic injury he
sustained at Bath Iron Works on April 10, 1996. He
al so has sone mld depression and sleep deprivation
because of his chronic pain currently, but this is
sonmething that | anticipate will slowmy inprove and
will not |ikely be permanent, according to the doctor.

As of August 18, 1999 Dr. Pavl ak sent the following letter
to Dr. Stillson (CX 10 at 122):

| saw Scott in followup today. He is up to the maxi num dose of
Zanafl ex, but it does not really seemto be doing nmuch for him
He i s working two hours a day as a parking | ot attendant at Bath
lron Works and this is going fairly well. He continues to
conpl ain of chronic back pain which is unchanged.
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Physi cal exam nation was not repeated in detail.

In conclusion, Scott continues to have chronic pain. Zanaflex
does not appear to be doing nmuch so | discontinued it. He wll
taper off fromthis slowy over the next week or two.

Di agnostically, no further tests were ordered.

Therapeutically, | had a discussion with Scott. There is really
not too much froma purely nmedical standpoint that | can add at
this point in tine. He has a lot of side effects wth

medi cati ons. The only thing that could conceivably give him
sone benefit on a p.r.n. basis that is not nmedication is the use
of a TENS unit. This is usually an all or nothing type of
response, and | suggested that he try one nonth rental trial
with purchase of a TENS unit if effective. This is about the
only thing I could think of on a realistic basis that would give
hi m sonme additional benefit. | gave hima prescription to try
this.

| otherwise will see himin six nmonths' tine. If he is not
really that nuch different at that point, | wll probably
di scharge himto p.r.n. since there will not be anything nmuch
nore | can do for him according to the doctor.

As of Novenber 5, 1999 Dr. Pavl ak sent the following letter
to the Enployer (CX 10 at 126-127):

Thank you for the letter dated Novenmber 4, 1999 regarding M.
Canpbel | . | have reviewed his chart and | am able to answer
your questions as foll ows.

1. Wth regard to why M. Canpbell's ability to work has
further dimnished, part of this is a m sunderstanding. You
pointed out to me in your letter that prior to October 4, 1999
the patient did not have any limtations for the activities of
clinmbing, walking, standing or sitting. This is actually
incorrect, since the M1 done by me on March 20, 1998 did limt
standi ng, wal king and sitting to occasionally, which is 21
m nutes per hour. | believe that | did nake an error on ny
Cct ober 4, 999 M1 form | basically tried to sinply transcri be
the nost recent limtations | had placed on Scott, which were on
March 20, 1998. In transcribing this, | made an error in
checking off the never clinb section. Nothing was checked on
the March 20, 1998 M1 form and review of Scott's chart finds
that | did release him on Decenber 4, 1997 to occasional
clinmbing, which again is 21 m nutes out of each hour.
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To correct that error, | think it is safe to assume that there
was an error made by nme sinply in trying to rifle through the
chart, find the nost recent M1 form and accurately transcri be
it. 1 think it would be probably reasonable to assune that M.
Canmpbel | does have an occasional clinmbing ability. Wth this
one exception, therefore, then his work capacity has really not
further dimnished than it had been on the March 1998 M1 form

2. Wth regard to the issue of allow ng Scott to return to work
only when | have approved the job description, | believe that
this is a request of M. Canpbell's attorney and M. Canpbel

himself. The letter from M. Case regarding Scott did suggest
that | prepare the M1, and, if | thought appropriate, make it
conditional on ny prior review of the specific job description

with Scott. | do not do this for all patients, but it appears
that there is some concern on Scott's part as to the
appropri ateness of his job. I do not believe that this is

necessary in all cases. The only reason | suggested it in this
case is that there has been a | ot of nedical |egal undertones in
this case conpared to nost, and | certainly do not want to set

up another situation in which Scott will fail on a return to
work trial sinply because | approve a job that he nay possibly
have a problem doing. | would be happy to approve any job over
the phone if Scott believes that he can do it after review of
the job description. | sinply wanted to nake certain that | had
at |least sonme chance to review it first, Agai n, pl ease
understand this effort was made primarily to try to assure a
successful return to work rather than to hinder it. In ny

experience these nmeasures are only necessary when there are nore
medi cal |egal issues involved in the case than when there are
| ess ones, according to the doctor.

Dr. Pavlak sent the following |letter on Decenmber 15, 1999
to Dr. Stillson (CX 10 at 128-129):

| saw Scott in followup today. This is specifically to go over
with hima potential job that has been offered to him by BIW
This apparently is called |abel plate/H466 and involves the
pl acing of different |labels in different parts of the ships at
BIW?! Scott told nme that he is famliar with this job, and he
has some concerns about the anount of standing, bending, and
twisting that are involved. He thinks that he is capable of

The Ergonom c Assessnent Work Site Eval uation for that
proposed job is in evidence as EX 7.
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certain parts of the job, but he would be hesitant to start in
at full tinme. He seens somewhat concerned on the one hand about
wanting to do parts of the job, but he does share with nme quite
honestly that he is concerned about whether he can do all of it.
In particular, he thinks that it m ght be smarter if he starts
part time and waits a nonth to see if he can progress upward in
hours because of his fears that the job m ght involve too nuch
time on his feet. He states that there are apparently a | arge
nunber of itens of the job description that are not well
objectified and he is sonewhat famliar with the job and is not
certain if the job analysis given to ne really represents the
entire job as accurately as it shoul d.

Subjectively, with regard to his synptons, he has been under
reasonabl e control. He is still having difficulty sl eeping, but
he gets sonme relief fromtaking i buprofen 800 ng p.o. t.i.d. as
needed. His back pain itself is nore or |ess unchanged.

Physi cal exam nation today was not repeated in detail.

In conclusion, Scott is doing about the sane as far as his

subj ective conplaints. | think that he probably can do the job
descri bed at BIWdoing | abels, but he is hesitant to start full
time. | therefore suggest that he start at four hours per day

and that the restrictions | pointed out to Bath Iron Wrks on
Oct ober 4, 199, be adhered to. Scott will get back to nme in
after about a nonth to see if he thinks he can progress his
hours. He is scheduled for a followup visit in February at
which tinme I will address this nore definitively, according to
t he doctor.

The last letter from Dr. Pavlak to Dr. Stillson in this
closed record is dated March 22, 2000 and therein the doctor
states as follows (CX 10 at 130):

| saw Scott in follow up today. He generally feels the sane.
He has flare-ups that |ast anywhere fromtwo hours to two days,
but he otherw se has stable chronic | ow back pain. He continues
to utilize ibuprofen p.r.n. and a TENS unit as needed.

Physi cal exam nation was not repeated in detail.

In conclusion. Scott is doing about the same. At this point in
time, there is not much else for me to do for him
Unfortunately the job that he was entertaining that was being
offered to himby BIWlast time ultimtely becanme unavail abl e
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and so he once again is in the mdst of awaiting a job within
his restrictions. These remain fixed and there is not nuch el se
| can do about it at this point. From a nmedical standpoint he
is pretty nuch stable. | will otherw se see i mback at the end
of the summer unless he has any problenms in the interim
according to Dr. Pavl ak.

Cl ai mant' s psychol ogi cal probl ens are best summari zed by t he
July 15, 1998 report of Christine AL Gray, Psy. D., wherein the
doctor concludes as follows (CX 3 at 44):

To summari ze, M. Canpbell will be recommended for the foll ow ng
treat ments:

1. 4-session Pain Managenent cl ass.

2. Four individual pain nmanagenent sessions focusing on
rel axation training, biofeedback, and cognitive pain
managenent skills.

Ti me Fr anes

Treatment will not continue beyond 6 sessi ons unl ess the patient
is showing objective signs of active participation. It is
anticipated that the above treatnment will be conpleted in 8-10
sessions over a period of approximtely 3 nonths, with the
possibility of a fewlonger-term(primarily nonthly) sessions to
encourage or reinforce nmai ntenance of gains. Each session note
from session nunber 4 onwards (if not before #4) wll discuss
functioning in an explicit way.

In her July 28, 1998 followp report, Dr. Gray states as
follows (CX 3 at 47):

M . Canpbel | returns for discussion of his screening
guestionnaires and treatnment planning. He noted that he has
seen the neurologist for an evaluation and the neurol ogi st saw
no i ndications for any new neurol ogical problenms. To be safe,
t he neurol ogi st has scheduled an MRl but M. Canmpbell coments
that "Dr. Vigna does not expect to find anything."

Physically, M. Canpbell notes that he feels nmuch, nuch better.
He notes that the headaches are nore nmnageable and he is
feeling nore rested.

The results of the screening questionnaires were discussed with
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M. Canpbell as were the treatnment recommendations for
i nvol venent in the pain managenent group and individual pain
managenent . M. Canpbell was agreeable to this and was
schedul ed for the pain managenent cl ass. He will also return
for individual appointnments.

According to Dr. Gray, Clai mant attended and conpl eted t hree
of the four pain managenent cl asses and he "was an attentive and
verbal participant who provided nuch feedback throughout the
classes.” (CX 3 at 48-50)

Cl ai mnant has al so been evaluated and treated by Peter M
Filo, D.O., and the doctor's progress notes are in evidence as
CX 4 at 51-58. The progress notes of Dr. Kristina Callis are in
evidence as CX 2. Claimant's work capacities assessnent took
pl ace on Novenber 9, 1998 and that report is in evidence as CX
5 at 59-70 and Dr. John Pier, in his Decenber 7, 1998
Conprehensi ve Medical Evaluation at the Enployer's request,
concluded as follows (CX 5 at 73-75):

CONCLUSI ONS
| npr essi on: 1. T12 conpression fracture.
2. Mul ti-Ievel Schnorl's nodes, possi bly
indicative of multi-level discogenic pain,

| ess likely.

3. Hi story of depressed npbod w thout evidence
on today's eval uation.

Di scussion: M. Canpbell states that his present difficulties
are predomnantly with sleep. He has attenpted Amitriptyline.
He stated to nme that he was no |onger on this medication. He
has, to ny know edge, only attenpted Am triptyline and Paxil.
These are the only nedications | could find in the records |
revi ewed.

It may be worthwhile, and actually beneficial, to consider
alternate sl eeping nmedications. He may benefit from either a
trial of Doxepin which has nore nuscarinic activity than
Am triptyline and therefore is slightly nore sedating. He could
al so benefit froma true sleeper, such as Anbien.

M . Canpbel | appears to have a work capacity. He did performin
a functional capacity assessnent at Heal t hSouth Rehabilitation
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with the ARCON conputerized testing program Lunmbar lift 50
pounds and cervical |ift 40 pounds. He states that he was "l aid
up for an hour after this." This appeared to be slightly beyond
his true capabilities given the | evel of pain he had foll ow ng.
His heart rate was noted to be significantly elevated
t hr oughout . Begi nning heart rate was at 99 and endi ng heart
rate 153. His perceived exertion was relatively high,
i ndicative of some el enent of reconditioning.

G ven the findings on the functional capacity eval uation, he can
lift safely. He is unlikely to performthis level of lifting
wi t hout pain. He may do better considering limting his lifting
to approximtely 30 pounds, and in this way, avoid the pain
flare that he had at this evaluation. This is not to state that

he cannot perform higher levels safely. By safely, | nean that
he is unlikely to worsen his condition, but may have increasing
di sconfort. G ven this, he may be nore appropriate to consider
the lower weight level, specifically 30 to a maxi mum of 40
[ umbar and 20-30 pounds cervical. I  would not place
restrictions on hours worked. This is again based on his

di agnosis. Obviously, the longer he stays out, the harder it
may be for himto go back to work. There did appear to be sone
stressors between himand his supervisors. It is nmuch better to
address these as they arise and continue to encourage himto
address themwi thin the enpl oynment setting rather than avoi ding
t he enpl oynent altogether. | agree with Dr. Pavliak in his
attenmpts at returning M. Canpbell to work.

From a treatnent standpoint, | do not see specific treatnments
that woul d change his outcone. At least from a diagnostic
standpoint, | did not see tests that are required. Hs M
reveals nulti-level Schrmorl's nodes. The nost significant

conpression fracture was at T12.

It is possible that he has a facet syndrone, posterior to T12-
L1. This can be confirmed by an intraarticular facet injection
or a nedial branch block. | am not sure that this wll
necessarily change his outconme, but my allow a specific
di agnosis to be provided. Alternatively, his underlying pain
generator may be his T12-L1 di sk. I am not convinced that he
requires fusion at this point, and therefore, would not
encour age di scography.

He has utilized i nfrequent anal gesics. He presently uses Mdtrin
which | feel is appropriate. He would |ike to avoid nedications
that alter his nood, and therefore, narcotics can be avoi ded.
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Medi cations for sleep, specifically Doxepin, Trazondone, Anbien
can be trialed. he also may benefit from a conbi nation of
tricyclic mxed with a nuscle relaxant at night to assist with
sl eep. | wusually recommend a tricyclic first, although he
appears to have failed Amtriptyline. Doxepin is slightly nore
sedating, but not greatly so. If this fails, adding a muscle
rel axant or switching to a nedication such as Anbien may be
necessary. He does not appear to be depressed at this tinme, and
therefore, | did not see the need for anti depressant nedi cati on,
specifically an SSRI

Answers to Specific Questions

1. What are M. Canpbell's di agnoses?

This is discussed above. The conpression fracture at T12
appears to be related to his enploynent. The Schnorl's nodes at
the other levels are not related to his enploynent. He also has
a history of tension headaches. This appears to be nore rel ated
to his present stressors than it is to the original injury. His

fatigue appears to be related to his sleep disturbance. 1 could
not identify other stressors in his life, and therefore, would
have to relate his present pain syndrone to be the nost likely

eti ology. Tension headaches, however, are nultifactorial and
woul d not necessarily relate these to his present work injury.
| would also not relate the need for his recent head MRI given
that an acoustic neuroma would certainly not be work-rel ated.

2. Recommended treatnment plan:

The recommended treatnment plan is to attenpt to restore sleep.
| have discussed this above. | would highly encourage a return
to work. It appears that Dr. Pavlak was nmoving in this
direction and | would encourage it at this point. He has
conpleted pain nmanagenent. He has conpleted attenpts at
medi cati on managenment . There is very little from a therapy
st andpoi nt that woul d change his course. A conditioning program
woul d be highly recomended gi ven his | evel of reconditioning he
showed on his functional capacity assessnent. He may benefit
from a short supervised course with an exercise physiol ogi st.
| would rapidly wean this to an independent program If M.
Canpbell 1is notivated, he can certainly perform an exercise
program i ndependent|y.

3. Work capacity:
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This is discussed above.

Hopeful ly, this analysis is helpful. | would be happy to revi ew
records and/ or questions as they arise, according to the doctor.

Dr Pier states as follows in his March 13, 2000 report (EX
5 at 2-3):

| MPRESSI ON: Chronic | ow back pain status-post T12 conpression
fracture

DI SCUSSI ON: M. Canpbel |l unfortunately continues with pain. M.
Canmpbel | does continue to describe md line back pain. This is
wi t hout significant change conpared to his eval uation al nost 15
nmont hs ago. He still describes pain between a 5-10 on a scale
of 0-10. He has had a waxing and waning course. This is very
consistent with his diagnosis of a previous conpression fracture
as well as nultilevel degenerative changes/ Shnorl's nodes in his
| umbar spine. | have explained to himthat he will have waxi ng
and wani ng synptons in the future.

M. Canpbell does describe upper thoracic pain as well as
t horacol unbar pain. He also had pal patory tenderness | ower at
L4-5. The lower pain is likely related to the degenerative and
end pl ate changes at those segnents.

M. Canpbell is encouraged to continue with a therapeutic
exerci se program | would highly encourage this be done either
in a structured or independent basis. He has had extensive
t herapy in the past and having this done on an i ndependent basis
is certainly very reasonable. Gentle conditioning including
aerobi c conditioning would be encouraged. His aerobic capacity
noted in his FCE done 15 nonths ago was poor. Hopefully this

can be inproved upon.

WORK CAPACI TY: M. Canpbell does maintain a work capacity. This
woul d be in the light to |light nediumcapacity. | believe this
capacity is simlar to the capacity | dictated 15 nonths ago.
Lifting between 24 and 30 | bs. Occasi onal push/pull of 100

| bs., tw st/bend would be occasional, and stooping would be
occasional. Kneeling, crawing, and clinmbing would be m ni mal.
This is all based on his diagnosis. | would recomend that he

have the opportunity to get off his feet approximately five
m nutes every hour, but there is no significant restriction to
sitting as long as he can change his positions, again every
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hour .
No restrictions to repetitive use of the hands.

The work restrictions | have provided are not dissimlar to the
work restrictions provided by Dr. Pavlak in October of 1999.
They appear to be consistent with his work capacity over the
| ast year to 18 nont hs. Hopefully, a job can be found within
these restrictions. Hopefully, M. Canpbell will be willing to
accept that position. | certainly feel that work within these
capacities should be tol erated wi thout significant difficulty or
any damage done to his underlying condition.

PROGNOSI S: | woul d expect M. Canpbell to have waxi ng and wani ng

synptons in the future. This is based on the wunderlying
degenerative change. Unfortunately, he does not respond to
significant therapeutic interventions. Hopefully, he wll

remain functional despite that, according to the doctor

Cl ai mant underwent physical therapy at the Physical Therapy
Center fromJune 4, 1996 to August 2, 1996 and those records are
in evidence as CX 11.

Dr. Todd A Tritch is Claimant's famly doctor and his
treatment records are in evidence as CX 12. As noted above, Dr.
Pavl ak referred Claimant to Dr. Bernard P. Vigna, Jr., a
neurol ogist, for further evaluation of Claimnt's continuous
headaches, dizziness and ringing in his ears, and that
eval uation took place on July 20, 1998 (CX 13) and the doctor
reconmended "an MRl of the brain principally to rule out
acoustic neuroma.” (CX 13 at 144)

Claimant was also seen by Dr. Peter F. Mrse, an
optonetrist, and the doctor concluded as follows in his
Sept enber 22, 1997 report (CX 40 at 268):

| mpression: At forty, Scott's exam nati on appeared unremarkabl e
with the exception of some mld presbyopia for which a reading
correction was provided.

Melvyn Attfield, Ph.D., in his May 13, 1999 Behavi oral
Medi ci ne Consultation, concluded as follows in his report to
Enpl oyer's counsel (EX 2 at 16):

| NFORMAL DI AGNOSTI C | MPRESSI ONS
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The SYMPTOM MAGNI FI CATI ON SYNDROVE STRUCTURED | NTERVI EW
(Mat heson, 1991): This questionnaire is provided to assess for

t he presence or absence of effective strategies for "negotiating
with synptons,” presence or absence of volitional control over

t he i medi at e envi ronnent, and possi bl e abdi cati on of control to
synpt ons. It is also designed to assess the possibility of

magni fi cation of functional limtations including an individual

giving less than full effort on maxi num performnce tasks and
denonstration or report of nonorganic signs and synptomns.

It is essential to realize the limtations of this particular
test. The issue of synptomnmagnification does not discredit the
individual's pain conplaint, nor does it question the
i ndi vidual's honesty. It may, however, suggest a constellation
of behavi ors which have beconme energent through nmedical soci al
circunstances that are perpetuating an individual's perceived
| evel of disability. This test should be used for constructive
purposes to help identify treatnment strategies.

Synptom magni fication is not a psychiatric diagnosis.

| npressions: Presents wth developing factors of synptom
magni fi cati on syndronme by virtue of the fact that this gentl eman
is finding difficulty negotiating with pain behavior to the
extent that he is unable to conplete his normal daily vocati onal

and avocational routine. It seens that the former is nore
inpaired than the latter. He does maintain active invol venment
in domestic pursuits and notes noderate involvenment in

activities away from home, social activities and recreationa
activities. There is evidence of anplification of functiona
limtations, although the exact nature of these inpairnments, his
perception and the type of coping strategies utilized cannot be
clearly articul ated because of nonconpliance with psychonetric
assessnent .

Dr. Attfield opined that "there appears to be a diagnosis
of pain disorder which appears causally related to his current
di agnosis,"” that "initially the condition appeared to have
precipitated a period of distress” but that "the significant
factors at this point in tinme appear non-work-related rather
than work-related,” that Claimant is "suffering from a pain
di sorder which is associated with psychol ogical factors and a
medi cal condition” but that "there are no current work injury
psychol ogi cal effect present,"” that there are no psychol ogi cal
probl ens that prevent his return to work and that Cl ainmant
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shoul d make a "good faith effort” to conplete all of his testing
so that he mght return to work. (EX 2)

Cl ai mant has been out of work for various periods of tinme
because of his nmultiple nmedical problenms and his inability to
return to work at his regular duties on a full-tinme basis. He
has been unable to work from June 24, 1998 as the Enpl oyer was
not able to find suitable alternate work wthin his
restrictions. He and Dr. Pavlak discussed his possible return
to work and while Claimnt and the doctor agreed that Clai mant
would try that | abel plate job, the Enployer has given that job
to anot her worker. As of March 9, 1999 Dr. Pavlak released
Claimant to return to work in the job as parking | ot attendant,
two hours per day, ten hours per week. He actually began that
job on June 1, 1999 and his duties involve sinply checking
decal s on vehicles to nake sure that only authorized vehicles
are parked in that parking lot. Clainmant jots down the |icense
pl ates of non-authorized vehicles and he turns in those nunbers
to his supervisor, Ken Cote, the Enployer's Chief of Security.
He has m ssed sonme work tinme because of flareups of back pain
whenever the pain is "really intense" or "excruciating."
Cl ai mant receives sone relief fromthe TENS unit he wears, as
well as from the medication prescribed by Dr. Pavl ak. He has
asked the Enployer for suitable production work but, as of
January 14, 2000, Enployer's counsel sent the following letter
to Claimant's counsel (CX 19) (Enphasis added):

Bl Whas been unable to find work within M. Canpbell"'s

restrictions. | assume he is | ooking for work outside
of BIW If not, he should be. | would appreciate it
if you would provide me with a copy of his work search
to date.

On the basis of the totality of this record and having
observed t he deneanor and heard the testinmony of a nost credible
Claimant, | nake the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical examn ner. Banks v. Chicago Grain
Trimrers Association, Inc., 390 U S. 459 (1968), reh. denied,
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391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser CGui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimconmes withinits
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's mal ady and
his enploynment activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted <credible testinmony alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirement that a claimof injury nust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has hel d that

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enployment as well as out of
enpl oynment."” United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Whrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inmpairnment is plainly insufficient to shift the
burden of proof to the enployer.” 1d. The presunption, though,
i s applicable once cl ai mant establishes that he has sustai ned an
injury, i.e., harm to his body. Preziosi v. Controlled
| ndustries, 22 BRBS 468, 470 (1989); Brown v. Pacific Dry Dock
| ndustries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui | di ng and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machi ne Shop, 13 BRBS 326 (1981).

To establish a prima facie claim for conpensation, a
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claimant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the burden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harmor pain. Kier v. Bethl ehemSteel Corp., 16 BRBS
128 (1984); Kelaita, supra. Once this prima facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynent or working
conditions. Parsons Corp. of California v. Director, OACP, 619
F.2d 38 (9th Cir. 1980); Butler v. District Parking Managenent
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Works
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not
caused or aggravated by his enpl oynment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. CGeneral Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no | onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981); Holnes v. Universal Maritine Serv. Corp., 29
BRBS 18 (1995). 1In such cases, | nust weigh all of the evidence
rel evant to the causation issue. Sprague v. Director, OANCP, 688
F.2d 862 (1st Cir. 1982); Holnmes, supra; MacDonald v. Trailer
Marine Transport Corp., 18 BRBS 259 (1986).

As neither party di sputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machi ne Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oyment did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynami cs Corp., 25 BRBS 71
(1991), aff’'d sub nom Insurance Conpany of North Anerica v.
U.S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The wunequi vocal
testinmony of a physician that no rel ationship exists between an
injury and a claimnt’s enployment is sufficient to rebut the
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presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynent, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Tacoma Boat building Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uati ng all of
the record evidence, may pl ace greater wei ght on the opini ons of
t he enpl oyee’s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Anps v. Director, OANCP, 153 F.3d 1051 (9N
Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9" Cir.
1999).

In the case sub judice, Claimant alleges that the harmto
his bodily frame, i.e., chronic lunmbar disc syndrome and his
psychol ogi cal problens, resulted fromworking conditions and/or
his April 10, 1996 injury at the Enployer's shipyard. The
Enmpl oyer has introduced no evidence severing the connection
bet ween such harm and Claimant's maritime enploynment. Thus,
Cl ai mant has established a prinma facie claimthat such harmis
a work-related injury, as shall now be discussed.

I njury

The term "injury"” means accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oynent
or as naturally or wunavoidably results from such accidenta
injury. See 33 U S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Progranms, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. U'S. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravation
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
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enpl oynent -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-related conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WMATA, 21 BRBS
248 (1988).

This cl osed record concl usively established, and I so find
and conclude, that Claimnt sustained a work-related injury on
April 10, 1996 at the shipyard, that the injury resulted in a
conpression fracture at the T12 level, as well as chronic
headaches and dizziness and psychological problenms as the
natural and unavoi dable consequences of such injury, and
especially his inability to return to work full-time for the
Enpl oyer at his former high-paying job, that Dr. Attfield, the
Enpl oyer’ s expert, does not rebut the connection between such
headaches, di zziness and psychol ogi cal problem and Cl ai mant's
April 10, 1996 injury, that the Enployer had tinely notice of
such injury and probl ens, has authorized certain nedical care
and treatnent and has paid Claimant certain conpensation
benefits and that Claimant tinmely filed for benefits once a
di spute arose between the parties. In fact, the principal issue
is the nature and extent of Claimant's disability, an issue |
shal | now resol ve.

Nature and Extent of Disability

It is axiomatic that disability under the Act i s an econoni c
concept based upon a nedical foundation. Quick v. Martin, 397
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F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.M. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U. S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nedical condition al one. Nar del | a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
Consi deration nust be given to claimant's age, educati on,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his fornmer enploynent because of a work-
related i njury or occupational di sease, the burden shifts to the
enpl oyer to denponstrate the availability of suitable alternative
enpl oynent or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (Gulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anmerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Whil e Claimant generally need not show that he has tried to
obt ai n enpl oynment, Shell v. Tel edyne Movible O fshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynment is shown. W Ison v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

On the basis of the totality of this closed record, | find
and concl ude that Cl ai mant has established that he cannot return
to work as an outside machinist. The burden thus rests upon the
Enpl oyer to denonstrate the existence of suitable alternate
enpl oynment in the area. If the Enployer does not carry this
burden, Claimant is entitled to a finding of total disability.
Anmeri can Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d Cir
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1976); Southern v. Farners Export Conpany, 17 BRBS 64 (1985).
In the case at bar, the Enployer did not submt probative and
per suasi ve evidence as to the availability of suitable alternate
enpl oynment, as further discussed below. See Pilkington v. Sun
Shi pbui |l ding and Dry Dock Company, 9 BRBS 473 (1978), aff'd on
reconsi deration after remand, 14 BRBS 119 (1981). See al so
Bunmbl e Bee Seafoods v. Director, OANCP, 629 F.2d 1327 (9th Cir.
1980). | therefore find Claimnt has a total disability.

Claimant's injury has becone pernanent. A per manent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period.
General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977); Watson v. Gulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v.
CGeneral Dynamics Corp., 22 BRBS 403, 407 (1989); Stevens V.
Lockheed Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shipbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Wel ding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of
"“maxi mum medi cal inprovement." The determ nation of when
maxi mum nedi cal i1inprovenent is reached so that claimnt's
disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OWCP,
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. Moore Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIllians v. General
Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Revi ew Board has hel d that a determ nati on t hat
claimant's disability is tenmporary or pernmanent may not be based
on a prognosis that claimant's conditi on may i nprove and becone
stationary at sonme future tine. Meecke v. 1.S. 0. Personne
Support Departnent, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. Wiite, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future <changes my be considered in a Section 22
nodi fi cati on proceeding when and if they occur. Fl eet wood .
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Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent di sability has been found where littl e hope exists
of eventual recovery, Air Anmerica, Inc. v. Director, OACP, 597
F.2d 773 (1st Cir. 1979), where claimnt has already undergone
a |l arge nunber of treatnments over a |ong period of time, Meecke
v. 1.S. O Personnel Support Departnment, 10 BRBS 670 (1979), even
t hough there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that nedical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz V.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mnt be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocati onal rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
disability my be nmodified based on a change of condition.
Watson v. @Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently disabled if he has any
residual disability after reaching maxi nrum nedi cal inprovenent.
Lozada v. General Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Comrerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil ding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatnment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washington
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

On the basis of the totality of the record, | find and
conclude that Claimnt reached maxi mum nedi cal inprovenent on
March 11, 1999 and that he has been permanently and totally
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di sabled from March 12, 1999, according to the well-reasoned
opi nion of Dr. Pavlak, Claimant’s treating physician. (CX 10 at
119)

Wth reference to Claimant's residual work capacity, an
enpl oyer can establish suitable alternate enpl oynent by offering
an injured enployee a |light duty job which is tailored to the
enpl oyee's physical limtations, solong as the job is necessary
and cl ai mant i s capable of perform ng such work. \Walker v. Sun
Shi pbui I ding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shi pbuil ding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nust cooperate with the enployer's re-enploynment
efforts and if enpl oyer establishes the availability of suitable
alternate job opportunities, the Adm nistrative Law Judge nust
consider claimant's willingness to work. Trans-State Dredging
v. Benefits Review Board, U. S. Departnent of Labor and Tarner
731 F.2d 199 (4th Cir. 1984); Roger's Term nal & Shi ppi ng Corp.
v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986). An enployee is
not entitled to total disability benefits nerely because he does
not like or desire the alternate job. Villasenor v. Marine
Mai nt enance | ndustries, Inc., 17 BRBS 99, 102 (1985), Deci sion
and Order on Reconsideration, 17 BRBS 160 (1985).

An award for permanent partial disability in a claimnot
covered by the schedule is based on the difference between
claimant's pre-injury average weekly wage and his post-injury
wage- earning capacity. 33 U S.C. 8908(c)(21)(h); Richardson v.
General Dynamics Corp., 23 BRBS (1990); Cook v. Seattle
Stevedoring Co., 21 BRBS 4, 6 (1988). If a claimnt cannot
return to his usual enploynent as a result of his injury but
secures ot her enpl oynent, the wages which the new job woul d have
paid at the time of claimant's injury are conpared to the wages
claimant was actually earning pre-injury to determne if
claimant has suffered a | oss of wage-earning capacity. Cook
supra. Subsections 8(c)(21) and 8(h) require that wages earned
post-injury be adjusted to the wage | evel s which the job paid at
time of injury. See Wal ker v. Washington Metropolitan Area
Transit Authority, 793 F.2d 319, 18 BRBS 100 (CRT) (D.C. Cir.
1986); Bethard v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 691,
695 (1980).

It is now well-settled that the proper conparison for

determ ning a | oss of wage-earning capacity is between the wages
claimant received in his usual enploynent pre-injury and the
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wages claimant's post-injury job paid at the time of his injury.
Ri chardson, supra; Cook, supra.

The parties herein now have the benefit of a nost
significant opinion rendered by the First Circuit Court of
Appeals in affirmng a matter over which this Adm nistrative Law
Judge presided. In Wiite v. Bath Iron Wrks Corp., 812 F.2d 33
(1st Cir. 1987), Senior Circuit Court Judge Bailey Aldrich
framed the i ssue as follows: "the question is how nmuch cl ai mant
shoul d be reinmbursed for this |loss (of wage-earning capacity),
it being common ground that it should be a fixed amount, not to
vary from nonth to nonth to follow current discrepancies."”
White, supra, at 34.

Senior Circuit Judge Aldrich rejected outright this
Enmpl oyer's argunment that the Adm nistrative Law Judge "nust
conpare an enployee's post-injury actual earnings to the
average weekly wage of the enployee's time of injury” as that
thesis is not sanctioned by Section 8(h).

Thus, it is the law in the First Circuit that the post-
injury wages nust first be adjusted for inflation and then
conpared to the enployee's average weekly wage at the tine of
hi s/her injury. That is exactly what Section 8(h) provides in
its literal |anguage. As noted above, Claimant has been unabl e
to work since July 24, 1998. Initially, | note that Clainmnt is
a highly-notivated individual who recei ves satisfaction in being
gai nfully enployed. Wiile there is no obligation on the part of
t he Enployer to rehire Claimnt and provide suitable alternate
enpl oynment, see, e.g., Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), rev'g and rem on other
grounds Tarner v. Trans-State Dredging, 13 BRBS 53 (1980), the
fact remains that had such work been nmde avail able to Cl ai mant
years ago, w thout a salary reduction, perhaps this claimmght
have been put to rest, especially after the Benefits Review
Board has spoken herein and the First Circuit Court of Appeals,
in White, supra.

The law in this area is very clear and if an enpl oyee is
offered a job at his pre-injury wages as part of his enployer's
rehabilitation program this Adm nistrative Law Judge can find
that there is no |ost wage-earning capacity and that the
enpl oyee therefore is not disabled. Swain v. Bath Iron Wbrks
Cor por ati on, 17 BRBS 145, 147 (1985); Dar cel | V. FMC
Cor poration, Marine and Rail Equi pment Division, 14 BRBS 294,
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197 (1981). However, | am also cognizant of case |aw which
holds that the enployer need not rehire the enployee, New
Orleans (Gul fwi de) Stevedores, Inc. v. Turner, 661 F.2d 1031,
1043 (5th Cir. 1981), and that the enployer is not required to
act as an enploynent agency. Royce v. Elrich Construction Co.,
17 BRBS 157 (1985).

Once cl ai mant establishes that he is unable to do his usual
wor k, he has established a prinma facie case of total disability
and the burden shifts to enployer to establish the availability
of suitable alternate enpl oynent which claimnt is capabl e of
perform ng. New Orl eans (Gulfw de) Stevedores v. Turner, 661
F.2d 1031, 1032, 14 BRBS 156, 165 (CRT) (5th Cir. 1981). In
order to nmeet this burden, enployer nmust show the availability
of job opportunities within the geographical area in which he
was injured or in which claimnt resides, which he can perform
given his age, education, work experience and physical
restrictions, and for which he can conpete and reasonably
secure. Turner, supra; Roger's Termnal & Shipping Corp. v.
Director, OACP, 784 F.2d 667, 671, 18 BRBS 79, 83 (CRT) (5th
Cir. 1986); M jangos v. Avondal e Shipyard, Inc., 19 BRBS 165
(1986). A job provided by enployer may constitute evidence of
suitable alternate enploynent iif the tasks perfornmed are
necessary to enpl oyer, Peele v. Newport News Shipbuilding & Dry
Dock, 18 BRBS 224, 226 (1987), and if the job is available to
cl ai mant. Wlson v. Dravo Corp., 22 BRBS 463, 465 (1989);
Beaul ah v. Avis Rent-A-Car, 19 BRBS 131, 133 (1986). Moreover,
enpl oyer is not actually required to place claimant in alternate
enpl oynment, and the fact that enployer does not identify
suitable alternate enploynent until the day of the hearing does
not preclude a finding that enpl oyer has net its burden. Turney
v. Bethlehem Steel Corp., 17 BRBS 232, 236-237 n.7 (1985).
Nonet hel ess, the Admnistrative Law Judge nmy reasonably
conclude that an offer of a position within enployer's control
on the day of the hearing is not bona fide. Dianmond MDrilling
Co. v. Marshall, 577 F.2d 1003, 1007-9 n.5, 8 BRBS 658, 661 n.5
(5th Cir. 1979); Janeson v. Marine Term nals, 10 BRBS 194, 203
(1979).

Claimant cites the Abbott case as support for his ongoing

entitlement to permanent total disability benefits herein
despite the Enployer’s Labor Market Surveys.
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The Board has also held that a claimnt may continue to
receive total disability benefits even in those cases where an
enpl oyer has established the availability of suitable alternate
enpl oynent at a mninum wage |evel, but where claimnt is
precluded from working because he is undergoing vocational
rehabilitation. Abbott v. Loui siana |nsurance Guaranty
Associ ation, 27 BRBS 192, 201-203 (1993). In Abbott, the Board
affirmed the renmedy fashioned by Judge Ben H Walley as “it
conports with the fundamental policies underlying the statute
and its humanitarian purposes. Abbott, supra at 203.

In the case at bar the Enployer has offered the March 29,
2000 Labor Market Survey and Transferrable Skills Analysis of
Pet er Duchesneau, MPA, the Enpl oyer's Rehabilitation Speciali st,
wherein M. Duchesneau, speaking in rather general terns as to
Claimant's transferrable skills (see, e.g., page 3 of his
report, that top paragraph at EX 8 at 3) reports that he has
| ocated six hundred positions "that are likely suitable" for
Cl ai mant, based upon his review of the Mai ne Sunday Tel egram f or
a six nonth period, at "average earnings ... between $8.00 -
$12. 00/ hr." M. Duchesneau then contacted thirty enployers by
tel ephone and "fifteen of these enployer indicated either
recent, current or anticipated openings,"” at salaries of from
$8.00 to $10.00/hr." He then went to four of the sites to
anal yze t he particul ar j obs as a custoner service
representative/ cashier; as a warehouse position; a manufacturing
position; and as a production worker at a dairy. The specific
job duties are in the record at EX 8 at 6-13.

I n Appendi x B, the report lists a total of 625 positions,
again in rather general terms, by sinply referring to the
enpl oyer and job title. Very few of those jobs have any sal ary
information or any particulars as to the job duties. (EX 8 at
14- 46)

Appendi x Clists Recent Departnent of Labor/Job Service Job
Postings by job title, l|ocation, salary (in npost instances) and
Job Order #. A total of 143 jobs are listed at pages 47-59 of
EX 8.

Initially, | reject Appendix B and Appendi x C because the
record contains absolutely no informati on about the specific job
duties and I am unable to determ ne whether or not those jobs
are within Claimnt’s residual work capacity and his physica
restrictions and whether he can physically do those jobs.
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Claimant testified credibly that he has diligently | ooked
for work from August 2, 1999 to April 11, 2000, that no one has
offered hima job and that he is usually given various reasons
for not hiring him his job search is in evidence as CX 15 at
185-187. He has been accepted by the Bureau of Rehabilitation
Service, Departnment of Labor, State of Maine, as being "eligible
for Vocational Rehabilitation services" as of April 7, 2000 and
he has been put into category 1, a person "with the nost severe
disabilities.” (CX 15 at 187-A)

Cl ai mnt seeks benefits for his loss of wage-earning
capacity fromMay 25, 1996 t hrough June 24, 1998 and t he al | eged
conpensation due is delineated in the record at CX 16 at 188-
190.

The parties deposed M. Duchesneau on May 22, 2000, the
transcript of which testinony is in evidence as CX 20. M.
Duchesneau was graduated from the University of Maine in 1995
with a Mster’'s Degree in Public Admnistration, wth a
concentration in Environmental Policy, and, as part of his
Master’s thesis, he prepared “four separate studies, the North
Wbods Park, the Community Policing, the Spotted OmM and the
Secondary Wbod Products Industry.” M. Duchesneau was enpl oyed
by Concentra Managed Care from March, 1994 to February of 2000,
and he now works for a conpany called Medical Case Management
G oup, “a simlar agency to Concentra Managed Care” and which
“assist(s) people in returning to work and coordi nati ng nedi cal
and vocational services;” the conmpany is owned by Quinton and
Donna Besch. (CX 20 at 3-7)

M. Duchesneau was retained by the Enployer in March of
2000, at which tinme he was asked “to do a | abor market survey,”
the “paraneters” of which were discussed, and he was “sent the
conplete file with the nedical reports.” M. Duchesneau, after
reviewing the file to determine Claimant’s “work history,
education, his work capacity fromthe nedical records, assessed
the |abor market in the survey area, given the individual’s
limtations and transferrable skills and the surveyed area,
which would be ... a 45 mnute commute from his honme ... in
Pownal , Maine.” (CX 20 at 8-15)

I n response to very intense cross-exam nation by Claimant’s
counsel, M. Duchesneau admtted that he did not contact this
Enmpl oyer | ooking for suitable alternate enploynment even though
the Enployer is the largest private enployer in the State of
Mai ne and even though Cl ai mant has worked for the Enployer for
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over twenty (20) years, apparently because he “was not asked to
include BIW as part of the assessnent of enploynent in the
area.” (CX 20 at 16-17)

M. Duchesneau t hen described the methodol ogy that he used
in locating and identifying for the Enployer jobs that he
believed were suitable for the Claimant as within his work
restrictions (CX 20 at 18-42) and M. Duchesneau’s opinions
fluctuated and wavered and he was not forthright in supporting
t he general opinions he expressed in his witten report. (EX 8)?2

According to the Enployer’s brief (EX 11 at 4), “The Labor
Mar ket Survey presented by the enployer sets forth nunmerous job
opportunities, many of which undoubtedly are wthin the
enpl oyee’s limted restrictions. The four jobs outlined above
specifically identify jobs that appear to physically be within
t he enpl oyee’s restrictions, had current openings avail able at
the time of the study in March of 2000, and set forth specific
salary ranges. This is clearly evidence of suitable alternative
enpl oynment available to the claimnt and supports a finding of
partial, rather than total, disability.

“ The enpl oyee’s work search evidence failed to counteract
the effects of the |abor market evidence. The work search
docunmentation was extrenely limted, indicating only five
enpl oyer contacts in August of 1999, and no contacts between
8/ 10/ 99 and 12/9/99 (when the claimant inquired at BIWfor a job
openi ng) . Subsequently, the Cl aimant made only one enployer
contact outside of BIW(Fairchild Sem conductor 2/29/00), prior
to contacting the State of Maine Departnent of Labor Vocati onal
Rehabilitati on Program”

Initially, | note that there is no | egal obligation on the
Claimant to seek alternate enpl oynment when he cannot return to
work at his former shipyard enployment until such tine as the
Enmpl oyer satisfies its burden to establish the availability of
suitable alternate enploynment within his work/physica
limtations. In this regard, see Palonbo, supra, 937 F.2d 70,
25 BRBS 1 (CRT) (2™ Cir. 1991). As noted above, the Enployer did

2Deposition Exhibit 2, an updated letter from M.
Duchesneau to Enpl oyer’s counsel, is admtted into evidence as
it is relevant and material herein and as Claimnt’s
obj ections really go to the weight to be accorded to those
opi ni ons.
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not retain M. Duchesneau until sonetime in March of 2000,
shortly before the April 18, 2000 formal hearing herein.

Even after returning to work in Enployer’s parking | ot,
Cl ai nant has | ooked diligently for alternate work at the yard,
and he testified credibly regarding his effort to obtain jobs
which would be full-tinme and consistent with his physical
limtations. He has also | ooked for work outside the shipyard.
His work search is in the record, and he has beconme qualified
for vocational rehabilitation on his own initiative under the
State’s rehabilitation program (CX 15)

I ronically, even while Clai mant was wor ki ng 2 hours per day
as a parking lot attendant, he was infornmed by the Enployer in
a letter, dated January 14, 2000, that it has been unable to
find work for him (CX 19)

Thus, as of that date, all were in agreenent that the
Empl oyer was able to provide for Claimant only that job as a
parking | ot attendant.

As noted above, the Enployer has offered the Labor Market
Survey (EX 8) and testinmony of Peter Duchesneau (CX 20) in
support of its position that Claimant is only partially
di sabl ed, but the Enployer now posits that Claimant “would be
entitled to tenporary total benefits during said (state

rehabilitation) program ... (t)o the extent the Claimant is
unable to continue with this part-tine enploynent during
vocational rehabilitation.” (EX 11 at 1-2)

However, | cannot accept M. Duchesneau as an expert w tness

on Claimant’s transferrable skills or his residual work capacity
for the follow ng reasons:

M . Duchesneau presents no qualifications which would all ow
himto testify as an expert in this case. He has no training in
vocational rehabilitation or placenent. He received his
Master’s Degree from University  of Maine in Public
Adm ni stration, and he has an undergraduate degree from
Rutgers’s University in Sociology. His research has been in the
area of environnental studies and conmunity policing, and he has
referenced no educational background or special training which
woul d qualify himto evaluate the |abor market, or to evaluate
the particul ar physical demands of any job. He worked as an
i nsurance enpl oyer/ consul tant during his graduate studies for an
organi zation call ed Concentra Care Managenent, but even his work
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for t hat organi zation did not involve work in the
Bat h/ Brunsw ck/ Portl and ar ea.

On exam nation during his deposition he testified that nost
of his work has been in the Bangor area, and that basically
included MIIlinocket and Machi as down to around Augusta. He had
never met Cl ai mant and he has no idea what a machini st does at
the shipyard.® His assunption that Clainmnt had supervisory
skills is not supported by the record. (CX 20 at 11) He could
not recall why he thought Clainmnt had supervisory skills. He
testified that he had no real know edge of what Claimant did at
work, and he testified that he had never spoken with him nor
had he ever interviewed Angela Moustrouphis, the highly
conpetent adjuster who referred the case to him or anyone el se
at Bath Iron Works.

Basically, M. Duchesneau | ooked at the Portland Sunday
Tel egram from Septenber 1999 through February of 2000. WWhen
asked about specific jobs, it was clear that the nost he could
say about even the jobs |listed was that they were possible jobs
for Claimant to explore. He did not develop detailed
descriptions of any of these jobs, and he had no understanding
of the specific requirenments of the jobs. He testified further
that he did not know what the term “heavy |ifting” neant. He
could not tell whether a prospective enployer who denied a
requi rement for heavy lifting was referring to lifting greater
t han 25 pounds. (CX 20 at 22-23) When pressed as to what his
under st andi ng of heavy work m ght be, he withdrew from the
deposition, refused any further questions and abruptly left the
room (CX 20 at 24-25) After M. Hochadel spoke with the
deponent during a break, he returned for additional questioning.
M . Duchesneau, when asked about Claimant’s potential skills as
a jewelry sales person (given his working his entire adult life
in a heavy industry), surm sed that he was sure “he has sone
custonmer skills or social skills from working with people at
Bath Iron Works.”

M. Duchesneau likew se failed to address the issue of how
much these jobs would pay in 1996 doll ars. He made a cursory
attempt at best and adnmitted that he never attenpted to
determ ne 1996 wages for specific jobs. He had vague esti nmates

SPer haps a tour of the shipyard may be in order for M.
Duchesneau as this Judge finds such view to be nost benefici al
to put a claimand particular jobs in proper perspective.
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in the $5-7 dollars per hour range for exanple. (CX 20 at 31)
M. Duchesneau admtted that the salary re-calculations were
really numeric assunptions rather than specific positions in the
| abor mar ket survey and he has offered nothing in terns of what
the jobs listed in his |labor nmarket survey would actually pay
in 1996 doll ars. Furt hernore, his |abor market survey | acks
fundamental validity based upon his |ack of qualifications and
his | ack of understandi ng of the particulars of Clainmant and his

enpl oyment background, as well as M. Duchesneau s |ack of
understanding of the |abor market in the Bath-Brunswi ck area
havi ng worked only in the Northern Mine (Bangor-MIIlinocket-

Machi as) ar ea.

| note that the Enpl oyer’s brief has provided as Attachnents
A and B its calculations as to the adjusted salaries for those
jobs as of April 10, 1996 by using the so-called deflation
factors, a procedure approved by the Benefits Review Board in
Ri chardson v. General Dynam cs Corp., 23 BRBS 327 (1990). (EX
11) See also Richardson v. General Dynam cs Corp., 19 BRBS 48
(1986) .

As indi cated above, the Enpl oyer has offered a Labor Market
Survey (EX 8) in an attenpt to showthe availability of work for
Cl ai mtant as a sal es representative and a washer/feeder and as a
cashier/stock person at a gas station/conveni ence store, as a
war ehouse assistant for a tree trinmng conpany, operating
equi pnment at a dairy, and nost other jobs are sinply listed by
title. | cannot accept the results of that very superficial
survey which apparently consisted of the counsellor nmaking a
nunber of telephone calls to prospective enployers. Wile the
report refers to personal contacts with area enployers, | sinply
cannot conclude, with any degree of certainty, which prospective
enpl oyers were contacted by tel ephone and which job sites, if
any, were personally visited to observe the working conditions
to ascertain whether that work is wthin the doctor's
restrictions and whet her Cl ai mant can physi cal |y or
intellectually do that work.

It is well-settled that the Enployer nust show the
availability of actual , not t heoreti cal, enpl oyment
opportunities by identifying specific jobs available for
Claimant in close proximty to the place of injury. Royce v.
Erich Construction Co., 17 BRBS 157 (1985). For the job
opportunities to be realistic, the Respondents nust establish
their precise nature and ternms, Reich v. Tracor Marine, Inc., 16
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BRBS 272 (1984), and the pay scales for the alternate jobs.
Moore v. Newport News Shipbuilding & Dry Dock Co., 7 BRBS 1024
(1978). While this Adm nistrative Law Judge nmay rely on the
testimony of a vocational counselor that specific job openings
exi st to establish the existence of suitable jobs, Southern v.
Farmers Export Co., 17 BRBS 64 (1985), enployer's counsel nust
identify specific available jobs; generalized |abor market
surveys are not enough. Kimel v. Sun Shipbuilding & Dry Dock
Co., 14 BRBS 412 (1981).

The Labor WMarket Survey and the addendum (EX 8) cannot be
relied upon by this Adm nistrative Law Judge for the nore basic
reason that there is a conpl ete absence of any i nformati on about
the specific nature of the duties of the jobs identified by M.
Duchesneau, and whether such work is wthin the doctor's
physical restrictions. (EX 8) Thus, this Admnistrative Law
Judge has absolutely no idea as to what are the duties of those
jobs at the firnms identified by M. Duchesneau.

| am cogni zant of the fact that the controlling law is
sonmewhat different on the enployer's burden in the territory of
the First Circuit when faced with a claim for pernmanent total
di sability benefits. In Air America, Inc. v. Director, OACP,
597 F.2d 773, 10 BRBS 490 (1st Cir. 1978), the United States
Court of Appeals for the First Circuit held that it will not
i npose upon the enpl oyer the burden of proving the existence of
actual available jobs when it is "obvious" that there are
avai l abl e jobs that soneone of Claimnt's age, education and
experience could do. The Court held that, when the enployee's

i npai rment only affects a specialized skill necessary for his
pre-injury job, the severity of the enployer's burden had to be
lowered to neet the reality of the situation. In Air Anerica,

the Court held that the testinony of an educated pilot, who
could no longer fly, that he received vague job offers,
establi shed that he was not permanently disabled. Air Anerica,
597 F.2d at 778, 780, 108 BRBS at 511-512, 514. Li kewi se, a
young intelligent man was held to be not unenployable in
Argonaut I nsurance Co. v. Director, OANCP, 646 F.2d 710, 13 BRBS
297 (1st Cir. 1981).

As noted above, the parties are in disagreenent as to
Claimant's post-injury wage-earning capacity. Thus, in ny
judgment, Air Anmerica, supra, and Argonaut | nsurance Co., supra,
are distinguishable herein as involving an enpl oyee who has an
entire work history as being that of heavy manual | abor.
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As noted, Air Anerica deals with a highly intelligent
ai rplane pilot who no | onger could fly planes but who certainly
had transferrable skills and a resi dual work capacity to perform
several alternate jobs. Such is not the case here. C ai mant
has a high school education but his entire enploynent history
has been involved wth physically-demandi ng manual |abor. All
agree that he cannot return to work at his fornmer job at the
shipyard and the State of Miine has accepted Clainmnt for
vocational rehabilitation, Class |, because of his severe
di sabilities.

Accordingly, | find and conclude that the Abbott case
applies herein because Claimnt cannot return to his forner
hi gh- paying job, that the parking | ot attendant job provided to
Claimant is actually “sheltered enploynent” for a first class
mechani ¢, being paid wages slightly above m ni nrum wages, that
the four jobs identified by M. Duchesneau, assum ng, arguendo,
that such jobs constitute suitable alternate for the Clai mant,
pay slightly above m ni num wage, if the deflation factors are
correct, that Claimnt nmust be retrained for other forms of
endeavor as quickly as possible so that he can return to work in
gai nful enploynment at wages in close proximty to his regular
wages at the shipyard as of the day of his injury and that this
Enpl oyer may be liable, in a Section 22 proceedi ng, for any | oss
of wage-earning capacity experienced by the Cl aimant in futuro.

Accordingly, | find and conclude that Claimant is entitled
to an award of permanent total disability fromthe date of his
maxi num nedi cal inprovenment and that such benefits shal
continue wuntil he is retrained for other enploynent and
commenced such enpl oynment. Any change in Claimant’s benefit
| evel nmust be pursuant to a Section 22 proceedi ng and an ORDER
fromthis Court in the absence of an agreenent by and bet ween
the parties to resolve all issues pursuant to Section 8(i).

Accordingly, in viewof the foregoing, Claimant is entitled
to an award of tenporary total disability from April 10, 1996
t hrough May 24, 1996 and from June 25, 1998 through March 11,
1999, as well as an award of permanent total disability from
March 12, 199 to the present and continuing until further ORDER
of this Court, based upon his average weekly wage of $746. 87.

Moreover, Claimant is entitled to an award of tenporary

partial disability benefits from May 25, 1996 through June 24,
1998, based upon the | oss of wage-earning capacity reflected in
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t he spread sheet prepared by Claimant and which is in evidence
as CX 16. That spread sheet reflects that Claimant’s | ost
earni ngs between May 25, 1996 and June 24, 1998 total $19, 888. 68
and that, pursuant to Sections 8(e) and 8(h), Claimnt is
entitled to the amount of $13,259.12 as tenporary parti al
disability benefits during that closed period of tinme as | find
and concl ude that those wages are representative of Claimnt’s
wage- ear ni ng capacity between those dates.

If reviewing authorities should hold that Abbott a Fifth
Circuit case, does not apply in the First Circuit, then I would
al so find and conclude that the job of parking | ot attendant,
two hours per day, five days per week (a schedul e Cl ai mant has
often failed to keep because of his chronic lunbar pain) is
“make work” or “sheltered employnment.” In this regard, | agree
conpletely with ny distinguished coll eague, District Court Judge
Robert D. Kaplan, as he found that sane job to be “nake work.”
See CX 23. See also CNA Insurance v. Legrow, 935 F.2d 430, 24
BRBS 202 (CRT) (1st Cir. 1991), a matter over which | presided
and one which involved, inter alia, the issue of “sheltered
enpl oynment . ”

Accordingly, in viewof the foregoing, | cannot accept the
results of the Labor Market Survey because, wi thout the required
i nformati on about each job, | sinmply am unable to determ ne

whet her or not any of those jobs constitutes, as a matter of
fact or law, suitable alternate enploynment or realistic job

opportunities. In this regard, see Armand v. Anerican Marine
Cor poration, 21 BRBS 305, 311, 312 (1988); Horton v. GCeneral
Dynamics Corp., 20 BRBS 99 (1987). Armand and Horton are

significant pronouncenents by the Board on this inportant issue.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum i s assessed on all past due conpensation payments.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to ensure that the
enpl oyee receives the full anmount of conpensation due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OACP, 594 F.2d 986 (4th Cir. 1979);
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Santos v. General Dynanics Corp., 22 BRBS 226 (1989); Adans V.
Newport News Shipbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui I di ng, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | di ng, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. GCeneral Dynam cs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mrant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . .
Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Cl ai mant is not entitledto an award of additi onal conpensati on,
pursuant to the provi sions of Section 14(e), as t he Enpl oyer, al t hough
controverting Claimant’s entitlenment to benefits on April 11, 1996,
nevert hel ess has accepted the cl aim provided the necessary nedi cal
care and treat ment and vol untarily pai d conpensati on benefits fromthe
day of the accident to the present tinme and continuing and tinely
controverted his entitlement to additional benefits by a docunent dated
April 13, 1997. Ranos v. Universal Dredgi ng Corporation, 15 BRBS 140,
145 (1982); Garner v. Ain Corp., 11 BRBS 502, 506 (1979).

Medi cal Expenses

An Enpl oyer found i able for the payment of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-lLand Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
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BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physici an,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei mbursenent for reasonabl e travel expenses in
seeking nedical care and treatnment for his work-related back
infjury, as well as for his psychol ogi cal problems, as further
di scussed bel ow. Tough v. General Dynam cs Corporation, 22 BRBS
356 (1989); G lliamv. The Western Uni on Tel egraph Co., 8 BRBS
278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlement to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi renment under Section 7(d) that clainmnt obtain enpl oyer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbui |l di ng Di vision, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a cl ai mant has
been refused treatnent by the enployer, he need only establish
that the treatnment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatnment at the enployer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Bal |l esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).
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Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt may not recover
nmedi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

On the basis of the totality of the record, | find and
concl ude that Clai mant has shown good cause, pursuant to Section
7(d). Claimnt advised the Enployer of his work-related injury
on the same day and requested appropriate nedical care and
treatment. However, the Enployer did not accept the claimand
did not authorize such nedical care. Thus, any failure by
Claimant to file timely the physician's report is excused for
good cause as a futile act and in the interests of justice as
the Enmpl oyer refused to accept the claim

As | have already concluded that Claimnt’s psychol ogi cal
probl enms, also constitute a work-related injury as the natura
sequel l a or the nature and unavoi dabl e consequences of his April
10, 1996 shipyard accident, the Enpl oyer is responsible for such
reasonabl e, necessary and appropriate nedical care and
treatment, as well as psychol ogical counseling, related to the
di agnosis, evaluation and treatnent for his [lunbar and
psychol ogi cal problens, subject to the provisions of Section 7
of the Act.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enpl oyer as a
self-insurer. Claimant's attorney filed a fee application on
August 4, 2000 (CX 23), concerning services rendered and costs
incurred in representing Clainmnt between August 5, 1996 and
August 2, 2000. Attorney James W Case seeks a fee of
$14, 139. 00 (i ncludi ng expenses) based on 66. 30 hours of attorney
time at $100. 00, $150.00 and $195. 00 per hour and 32.8 hours of
paral egal tinme at $55.00, $45.00 and $65. 00 per hour.

The Enpl oyer has objected to the requested attorney's fee

as excessive in view of the benefits obtained, the hourly rates
charged and the tine periods identified in the petition. (EX
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12) Claimant’s counsel has filed a spirited defense of his fee
petition. (CX 24)

In the interests of judicial efficiency, | shall consider
the entire fee petition as the Enployer does not object to any
of the specific services item zed. While Attorney Case has
offered to withdraw his fee petition for services rendered prior
to the informal conference (CX 24), | shall consider the entire
fee as Enpl oyer’s counsel does not object to any of the services
rendered or costs incurred.

The Enpl oyer objected to the hourly rate and proposed an
hourly rate of $185.00 for Attorney Case and other nmenbers of
his firm The hourly rate suggested by the Enployer is
certainly not realistic at this time, especially in contingent
litigation where the attorney's fee i s dependent upon successf ul
prosecution. Such a fee if adopted in these clains, would
qui ckly dimnish the quality of Iegal representation. Thi s
mat t er has bee successfully prosecuted by Clai mant attorney with
a nost reasonable nunber of hours and the fee petition, as
revised herein, is approved.

VWhile the Enployer’s counsel refers to Attorney Case’s
“former rate of $145.00" as the norm the prevailing rate for
services rendered by an attorney with the expertise regularly
mani f est ed by Attorney Case has been $195.00 since at | east July
1, 19909. Thus, all of the hours approved for Attorney Case
shall be at the current prevailing rates, rates which may
increase in 2001, if warranted by inflationary factors.

In light of the nature and extent of the excellent |egal
services rendered to Claimant by his attorney in this conplex
and vigorously defended claim the anmount of conpensation
obtained for Claimant and the Enployer's coments on the
requested fee, | find a legal fee of $14,139.73 (including
expenses of $935.73) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C F.R
8702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses. M approval of
the hourly rates is limted to the factual situation herein and
to the firmmenbers identified in the fee petition. Clainmant is
al so awarded the anount of $200.00 for the spirited defense of
his fee petition. (CX 25)
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ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followi ng
conpensation order. The specific dollar conputations of the
conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enpl oyer as a self-insurer shall pay to the Cl ai mant
conpensation for his tenporary total disability from April 10,
1996 t hrough May 24, 1996, and from June 25, 1998 t hrough March
11, 1999, based upon an average weekly wage of $746.87, such
conpensation to be conmputed in accordance with Section 8(b) of
t he Act.

2. Commencing on March 12, 1999 t he Enpl oyer shall al so pay
to the Clai mant conpensation benefits for his permanent total
disability, plus the applicable annual adjustnments provided in
Section 10 of the Act, based upon an average weekly wage of
$746. 87, such conpensation to be conputed in accordance with
Section 8(a) of the Act.

3. The Enpl oyer shall al so pay to Cl ai mant conpensation for
his tenporary partial disability, based upon the difference
between his average weekly wage at the time of the injury,
$746. 87, and his wage-earning capacity between May 25, 1996 and
June 24, 1998 and such conpensation totals $13,259.12 for that
time period, pursuant to the uncontradicted evidence submtted
by the Claimant (CX 16), as provided by Sections 8(e) and 8(h)
of the Act.

4. The Enployer shall receive credit for all amunts of
conpensation previously paid to the Claimant as a result of his
April 10, 1996 injury. The Enmployer is also entitled to a
credit for the wages paid Cl ai mant by the Enpl oyer as a parKking
| ot attendant and such wages are reflected in the wage st at enent
attached to Claimant’s brief. To deny such credit to the
Enpl oyer would result in a double recovery by Clai mant and woul d
violate the spirit of Section 3(e) of the Act. Such gross wages
total $8,352.58 between August 8, 1999 and July 30, 2000.
Addi ti onal wages, if any, should be submtted to the District
Director for her consideration and appropriate credit therefor.
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5. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed fromthe date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District
Di rector.

6. The Enployer shall furnish such reasonabl e, appropriate
and necessary nedi cal care and treatnent as the Cl ai mant's wor k-
rel ated | unbar and psychol ogi cal problens referenced herein may
require, subject to the provisions of Section 7 of the Act.

7. The Enpl oyer shall pay to Claimant's attorney, Janes W
Case, the sumof $14,339.73 (including expenses) as a reasonabl e
fee for representing Claimant herein August 5, 1996 and August
16, 2000.

DAVID W DI NARD
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts
DWD: j |
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